SHORT FORM ORDER
SUPREME COURT OF THE STATE OF NEW YORK

PRESENT: HON. DENISE L. SHER
Acting Supreme Court Justice

TRIAL/IAS PART 32

In the Matter of the Application of the - NASSAU COUNTY
TOWN OF NORTH HEMPSTEAD,
Plaintiff-Petitioner, Index No.: 6733/11
Motion Seq. No.; 01
For a Judgment Pursuant to Sections 3001 and 78 of the Motion Date: 05/19/11
Civil Practice Law and Rules and for an Dermianent XXX

injunction and to quash a subpoena
- against -

COUNTY OF NASSAU and GEORGE MARAGOS as
Comptroller of the County of Nassau,

Defendanfs-Respondents.

The following papers have been read on this application: _ :
‘ ' Papers Numbered

Order to Show Cause Verified Petition rmation, Affidavit and Exhibits 1
Affirmations jn Onposition and Exhibits 2
Reply Affirmation and E?ihibit_S 3

Upon the foregoing Ppapers, it is ordered that the application is decidcd as follows:

Plaintiff-petitioner moves, pursuant to CPLR Article 78 and §§ 300 1(2); 6311, 6313, for ( 1)
an order granting a writ of prohibition permanently enjoining defendants 1esponden’cs Coun’ry of
Nassau (“County™) and George Maragos as Comptroller of the County of Nassau (* Maragos”) from
proceeding with an audit of the Town of North Hempstead's Clinton G, Mark Park District; (2) an

order pursuant to CPLR § 2304 quashing defendant-respondent Maragos® subpoena duces z‘ecum



served on plaintiff-petitioper Town of North Hempstead ("Town™) on May 2, 2011; and (3)a
Judgment declaring that defendants-respondents Countyand M aragos lack jurisdiction to audit, infer
alia, plaintiff-petitioner Town and that Section 402(6) of the Nagsan County. Charter is
unconstitutional to the extent thatit authorizes the County and/or its Comptrollerto audit, inter alia,
plaintiff-petitioner Town, Defendants-respondents 6pposé the applicatioy,

Aftermonths of what proved to be a fistile attempt to conduct an audit, ciefendant-respondent
Maragos served a subpoena duces tecum on plaintiff-petitioner Town putsuant to Sectioqs 402(6)
and 2213 6f the Nassau County Charter og May 2, 2011, s_eekin'g the production of, inter alia,
Clinton G. Mark Park Disﬁ'ict’s ( “Par_k District”) Charter and/or By-Laws, its Boai‘d Minutes from

2009 to present anid its financial records 1o énable an audit of said Park Districtl Plaintiff-petitioner

Town promptly commernced this hybrid action challenging the constitutionality of the Nagsau

pléin‘r‘iﬂnpeﬁtioner To*\mWas granted on May 6,l201 i |

Plah;tiff—ﬁeﬁﬁoner Town is a “municipal corporation” of the State (see Town Law §2,
Town of Montauk, [nc. v. Parali, 40 A.D.Bd.772, 835 N.Y.8.2d 447 (2d Dept. 2007)), and a
“political subdivisian” of the State pursuant to General Municipal Law § 100(1). See Ames .
Smoot, 98 A.D.2d 216,471 N.Y.8.2d4 128 (2d Dept. 1983). Defendant-respondent Countyisalso
a "munieipal corporation™ of the State (County Law §3)anda “pplitical subdivision® of the State
pursuant to Municipal Law § 100. Both plaintiff-petitioner Town and defendant-respondent County
are formed for the purpose of exercising such powers and discharging such duties of local

government and administration of public affairs “as may be conferred or imposed upon them by

law (emphasis added).” See Town Law § 2: County Law § 3.
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Pursuant to Art. V, Section 1 of the New York State Constitution, via the enactment of
General Municipal Law §§ 33, 34, the State Legjslature has authorized the State Comptroller to -
superv;sc the accounts and financial affairs of this State’s munjcipal corpomﬂons General
Municipal Law §33 authorizes the Statc Comptroller “to cause the accounts of all officers of each...
municipal corporation, industrial development agency, disﬁ*ict, agency and activity to be inspected
and examined by one or more examiners of municipal affairs for suqh_ periods as the comptroller
shall deem necessary.” General Municipal Law § 34 authorizes the State Comptroller and each
examiner of municipal affairs “to examine into the ﬁnancial affairs of every . . . municipal
corporation, industrial development agcncy, district, ﬁre company as deﬁuedm section 1wo hundred

| four-a of this chaptcr agency and activity. . |

Section 402(6) of the Nassau County Charter which was also énacted by the State -
Legislature authorizes the County Comptroller to “examine and audit of his own motion or when
directed to do $o by resolution of the County Legislature the accounts and rccords of any town or
special district and make reports from time to time when requested by the county ckecutive or
county legislature on the financial condition of tl'.te county or any and all of its political
subdivisions.”

P_l_aintiff-petitioner Town maintains that the County Charter is limited to enabling the
County Compiroller to audit only political subdix?isions of the County and since p].aintiff—petitidner
Town is a political subdivision of the State and the Park District is an administiative department
of plaintiff-petitioner Town, defendant-respondent County Comptroller lacks, authqfiiy to audit it.
Plaintiff-petitioner Town maintains that the County Charter is unconstitutional insofar as it can be
read to permit the Couuty Comptroller to audit political subdivisions of the State.

Plaintiff-petitioner Town rely on Matter of Investigation of Jn'wood Fire Dist, by

Comptroller of Nassau County, 152 Misc.2d 518, 577 N.Y.S. 2d 575 (Supreme Court Nassau
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County 1991), in which the Court held that the Couﬁty Comptroller lacked the :—iuthority to andit
fire departments. In that case, the Court noted that “Section 402(6) of the County Charter
authorize[d] the County Compirollex to examine and audit the accounts and records of any town or
special district, and make reports on the financial CQndmon ofthe county or any orall of'its political
subdivisions . . and that “Section 405 mandates that each special district withjn the county file
an annual audit, prepared by a certified public accountant, with the County Comptroller.” /d. at
523. The Court further noted that Section 1502 of the County Chariex dcﬁncs special districts as

“waters, sewer, drainage, and garbage collection and disposal wlnch may be created or expanded
by authority of the County” and did not include fire districts, which are political divisions of the
State and district corp01'aﬁons. See id at ISI 8-519; Town Law § 174(7); General Corporation Law
§ 3. In addition, the Court held that “the authority of the county to conduct andits . . . is limited to
the examination of the financial affairs of the county and do not extend to political subdivisions of
the State,” See Matter of Investigation of Inwood Fire Dist, by Comprroller of Nassan County,
supra at 523. It held “while the county has the authority ‘to audit political subdivisions of the
county, and those épeéial districts which it may establish or extend, the county is without |
Jurisdiction to audit political subdivisions ofthe State, the creation and extension of which is within |
the sole exclusive authority of the State Comptroller.” 7.

The Court’s decision in Matter of Investigation of Inwood Fire Dist byConq::;mller of
Nassau County, supra is readily distinguishable. The fire district was found to be a disﬁ;ict
coljpora.tioﬁ, not a town nor a special district which the County Comptroller is authorized to audit
by the County Charter. See General Cotporation Law § 3, General Construction Law § 66
Thereforc the Court interposed the County Comptroller’s auditing leI‘lSdlCtIOll bestowed on it by
the County Charter as not including it.

The Park District is not a district corporation.
Furthermore, it is questionable whether Matter of ffivestigatz‘orz of Inwood Fire Dist by

Comprroller of Nassau Co URLY, Supra was correctly decided. Section 406(2) of the County Charter
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does notrefer to Section 1502 ofthe County Charter. Section 102(16) of the Real Property Tax Law
defines “special district” as
““a town or county improvement district, district corporation ox

other district established for the purpose of carrying on, performing
or financing one or more improvements or services intended o
benefit the health, welfare, safety or convenience of the inhabitants
of such district or to benefit the real property within such district,
atid in which real property is subject to special ad valorem levies or
special assessments for the purposed for which such district was
established (emphasis added),” '

This definition includes the fire district in Inwood.

Furthermore, the extlusion of parks in Secti.on' 1502 of the County Charter’s definition of
“siuécial districts” does not preclude defendant-respondent County Comptroller’s auditing of parks
as a “special district.” The “special districts” discussed in Section 1502 governs the creations and
extensions of the special districts enumerated therein by a Town (emphasis added). It requires the
Town Clerk to submit a certified copy of a petition to create or extend only water, sewer, drainage
or garbage and refusc collection and disposal districts to the Clerk of the County Board of
Supervisors. The County Board of Supervisors must then determine by resolution whether the
creation or extension of the proposed district conforms with a comprehensive or general plan
therefor adopted by the County and is in the best interests of the County’s inhabitants. Should
gither of tho.s_e determinations be nega._tive, the County Board of .Super'visors must enactaresolution
disapproving of the creation or extension of the district by a Town. Thus, Section 1502 of the
- County Charter governs a Towni’s creation and extension of only a limited number of special
districts and theICcmﬁ’s limitation in Matrer of Investigation of Inwood Fire Dist by Comptroller
of Nassau Counzy, supra, of the County Comptroller’s authority to audit only those special distri'cts

enumerated in Section 1502 of the County Charter was erroneous,

Whether the Park District is an administrative department of plaintiff-petitioner Town or
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of jurisdiction . . . . CPLR § 7803(2).
| “TA] petitioner seeking a writ of prohibition mnust demonstrate that: ( 1) abody or officer is
acting in a Jjudicial or quasi~judicial capa(':ity, (2) that body or officer is proceeding or threatening
to proceed in cxcess of its Jurisdiction and (3) petitioner has a clear lcgal ﬁght to the relief
requested.” Matter of Town of[:?'z:m‘ingz‘mz v. New ¥orf State Div, of Human Rights, 8?. N.Y.2d 783,
604 N.Y.8.2d 541 (1993). See also Holtzman v, Goldman, 71N.Y.2d5 64,528 N.Y.S.2d 21 (1988).
The statute rch'.ed 611 by defendant-respondent Maragos in his issuance of the sz)bpoena
duces tecum, Section 402(6) .of the Nassau County Charter, was enacted by the New York State
Legislature in 1936, See L. 1936 ch 879. See also Mahler v. Gulotta, 297 AD.2d 712, 747
N.Y.8.2d 562 (2d Dept. 2002), hr deﬁ._,. 98N.V.2d 61 5,752 N.Y.8.2d ] (2002); Torre v, County of
Nassay, 86“ N.Y.2c_1 421, 633 N.Y.S.2d 465 ( 1995); Kormv. Gulotta, 72 N_.Y.?.d 363, 534 N.Y.S.2d
108 (1988)_:‘ Burke v. Krug, 161 Misc. 687, 291 N.Y.8.2d 897 (Supreme Court Nassau County
1936). Accordingly, the applicability of the Home Rule Law is questionable. See Aduhler v,
Gulofta, supra at 71 3, cifing Municipal Home Rule Law §33(1); Torre v. County ofNassau, supra;
Kornv, Gulotta, supra; Burke v, Krug, supra. Assuming, arguendo, that the Munjcipal Home Rule -
Law applies, the County Charter’s delegation of authority to the County Comptroller to audit towns
and special districts remains valid.
Neither the New York State Constitution, the General Municipal Law nor any other statutc
applicable here specifically bar any local governmental entity from exercising concurrent auditing

powers (like those sought to be exercised here) with the State Comptroller.
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Municipal Home Rule Law § 10(1)(ii)(a)(1 1)-(125 gives a county, city, town or village the
power to adopt and amend local laws not consistent with the constitution or any general law relatin g
~ to “the protection and enhancement of its physical and visual epvironment” and for the
“government, protection, order, conduct, safety, health and well-being of persons or property
therein, . , .* " See DJL Restaurant Corp. v, City of New York 96 N. Y:Zd 91, '725 N.Y.S.2d 622
‘ (2001). In keeping with Article IX (2)(c)(ii) of the New York State Constitution, Mum’cipai Home
Rule Law § 10(1)(if) prohibits those municipalities “from adopting local laws inconsistent with the
State Constitution or any general law of the State . ... DJL Restaurant Corp. v. City of New Yort,
supra at 94. “Broadly speaking, State preemption occurs in one of two ways — f‘irst; when a local
goveriument aclopté a law that directly conflicts with a State statute and second, when a local
government legislates. in a field for which the State Legislature has assumed ful] regulatory
responsibility.” DJL Restaurant Corp. v. City of New Yor, supra at93, citing Consolidated Edison
Co. of Neﬂv Yorl, Inc. v. Town of Red Hook, 60 N.Y.2d 99, 468 N.Y.S8.2d 596 (1983); New York
State Club Ass'n, Inc. v. City of New -York, 69 N.¥.2d 21 1, 513 N.Y.S8.2d 349 (1987): “The State
Legislature may expressly articulate its intent to occupy a field, but it need not (fa. omitted), It may
also do so by implication.” DJL Rest&umnr Corp. v. City of New York, supra at 95. ”Al-l implied
intent to preempt niay be found in a ‘declaration of State policy by the State Legisiature ...or from
the fact that the Legislatuwre has enacted a comprebensive and -defailed regulatory scheme in a
particular area..” * DJL Restaurant Corp. v. City of New Yor]c supra at 95 citing Consolidated
Edison Co. of New York, Inc. v. Town of Red Hook, supfaai 105; Robin v. Jﬂcorporal‘ed Vzilage of
Hempsfead 30 N.Y.2d 347, 334 N.¥.8.2d 129 (1972). “In that event, ‘a local gnvemmeni is
‘precluded from legislating on the same subject matter unless it has rcscervcd “clear and explicit™

authority to the contrary.” * DJL Restaurant Corp. v. City of New Yoﬂc supraat 93, guoting People




v, Defesus, 54 N.Y.2d 465, 446 N.Y.8.2d 207 (1981), citing Robin v. Incorporated Village of

Hempstead, supra at 350-351.

“More specifically, ‘a local law regulating the same subject matter

is deemed inconsistent with the State’s overriding interests because

it either (1) prohibits conduct which the State law, although perhaps

not expressly speaking to, considers acceptable or at Jeast does not

proscribe. . . or (2) imposes additional restrictions on rj ghts granted

by State law.” » DJL Restaurant Corp, v. City of New York, supra,

at 95, guoting Jancyn Mg, Corp. . Suffolk County, 71 N.Y.2d 91, .

524 N.Y.S.2d 8 (1987).
Municipal Home Rule Law § 11(g) precludes legislative bodies which are statutbrily defined as “the
board of supe_rifisors, board ofaldermen, common council, cauneil, commission, town board, board
of trustees or other elective govemning board or body now or hereafter vested by State statute,
charter or other law with jurisdiction to initiate and adopt local laws or ordinances, whether or not
such local laws or ordinatces require the apprbVaI of the elective chief executive officer or other
official or body to become effective” (see Municipal Home Rule Law § 2(7)) from adopting alocal
law which supersedes a State statute if such local law “[a]pplies to or affects powers of the State
Compfrollcr in relation to auditing or cxamining municipal accounts or prescribing forms of
municipal accounting or in relation to approval or disapproval of establishment or extension of fire
districts or special districts.” Municipal Home Rule Law § 11(1), (D).

- Inaletter dated April 18, 2005, Alan Lebowitz, General Counsel 1o the New York State
Comptroller, opined that the Nagsau County Comptroller had the authority to audit Nassau County
Sanitary District No. 6. He rcasoned that “there is nothing in section 402 or any other provision of
the County Char;er that in any way diminishes, impairs or encroaches on the express statutory
authority of the State Comptroller to conduct examinations of special districts” and that “the grant

of authority in article 3 (of the General Municipal Law) is independent of, and in no way affected

by, the provisions of e County Charter (see e.g. MeCail v Barrios-Paoli, 93 N.Y.2d 99, 638
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N.Y.8.2d 107 (1999), holding that the andit authority ofthe New York City Comptroller as set forth
in the City Charter did not diminish the State Comptroller’s andit authority under the General
Municipal Law; see also Matter of. In'vestigaﬁqn of Imvood Fire Dist, by Compiroller of Nassau
County, supra).” Accordingly, he noted that “the State Comptroller had_ audit jurisdiction in many
instances where a local complroller also shares that authority.”

This Court agrees. Nothing in the State Cénsﬁiﬂﬁon or Genetal Municipal Law §§ 33 or
34 is indicative of any intent on the part of the State Legislature to limit auditing of municipal
corporations, political subdivisions or special districts exclusively to the State Comptroller, nor does
permitting concurrent auditing powers conflict with oi' impede upon the authority of the State
Comptroller in any way. Finally, interpreting Section 402(6), the Court fmdsl that the fact that the
County Comptroller may “make reports from time to time when z‘equesfed by the County Executive
or County Legislature on the financial f.ondiﬁon of the County or any and all of its political
subdivisions™ does not limit ‘thc authority ofhf_cmise bestowed on him to “exarnine and audit of his
.own motion c')r when directed to do so by resolution of the County Legislature the accounts and
records of any town or special district (emphasis added) . .. .” |

Plaintiff-petitioner Town’s reliance on Patterson.v. Carey, 41 N.Y.2d 714, 395 N.Y.5.2d
411(1977) and New York Public Interest Research Group, Inc., by Lmlwc'm v. New York State
Thruway Authority by Hennessy, 77 N.Y.2d 86, 564 N.Y.S.2d 708 t1990) is misplacgd. In those
cascs, unlike here, the challenged legislation presented an ilﬁpedﬁnent to the State Comptroller’s
~.exercise ofhis discretionary authority, Plaintiff-petitioner Town also relies oﬁ the Court of Appeals
holding in New York Public Interest Research Group, Inc., by Lawson v, New T orl*lc State Thruway
Authority by Hennessy, Supra at 89, quoting Patterson v. Carey, s@ra at 723 that:

“N.Y. Constitution, article V. § 1 addresses the Comptrollér’s
constitutional jurisdiction with regard to the State and its political
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subdivisions and deems him the ‘independent auditing official for
the affairs of the State.’ The Legislature is empowered to define the
Comptroller’s ‘powers and duties’ in respect to the State and itg
political subdivisions and to assign the Comptroller the supervision
of accounts of political subdivisions.”
That holding, however, does not preclude the Legislature from delegatiné or local mumnicipal
corporations from exercising concurrent auditing powers. Nor is the State COmptroller § exercise
of his JUIISdICthH to audit approx:tmatel} 252 Towns since 2005 contrary to conctrrent auditing
authontles |
In the interests of Jjudicial economy, defendaut&rc&poﬂdents Coumy and Maragos’
Affirmation in Oppoqﬁmn shall be deemed their Answer, CPLR §§405 2001. See RDK Medical
P.C. v. General dssur. Co., 8 Misc.3d 1025(A), 806 N.Y.S.2d 448 (N.Y. City Civ. Ct. Kings
County 2005).
This Court d oes not find the infotmation sought by the defcndanis—i espondents County and
Maragos’ subpoena duces tecum to be overly broad or unduly burdensome.
lentlff-petltloner Town is directed to comply with the subpoena duce.s tecum within
fourteen (14) days of service of a copy of this Order.

Accordingly, the Petition is DENIED and the ptoceeding is dISmISSCd

This constitutes the Decision and Order of this Court,

ENTER:

Dl«ﬁusx«: L. SHER, A.J.5.C.
XXX

Dated: Mineola, New York
June 17,2011
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